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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.92(U) 14  

Complainant             :  State 

          Vs 

Accused     :  Bilam Boro 

  

  Charge : U/S 447/302 IPC 

 

Dates of hearing  : 25.8.14, 3..9.14, 11.9.14, 8.12.14, 

30.1.15, 9.2.15, 29.7.15, 11.8.15, 

1.9.15. 

Date of Judgment   : 1.9.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Mr. T.C. Boro, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Bilam Boro is put for trial for allegation of 

charge U/S 447/302 of IPC.  

 

2. The fact leading to institution of this case, according to FIR, in 

brief, is that on the night of 9.30 0’ clock of 26.1.12 after having 

dinner all the family members of informant went to bed for sleep. 

Before going to bed informant’s husband Babulal Boro went out to 

discharge urine with a torch in his hand. After some time the 

informant heard the screaming of her husband. So, informant 
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alongwith other family members went out. Then a miscreant standing 

in the out side threatened them not to go out. Getting no other 

alternatives they remain in home and at last they raised alarm to 

wake up the villagers. When the villagers came they came out and 

noticed informant’s husband  lying in severe injured state smeared 

with  blood and the said miscreants fled away. Immediately informant 

and their family members removed the injured initially to Tangla 

Health center then to Mangaldai Civil Hospital. But the doctor of 

Mangaldai Civil Hospital referred him to GMCH for better treatment. It 

is stated that her husband expressed that in the said miscreant team 

one Bilam Boro, resident of village Belaguri was there.  Hence this 

prosecution case.  

3. The ejahar was lodged by Sumeswari Boro on 27.1.12 before 

the O/C, Panery P.S. On receipt of the ejahar, the O/C, Panery P.S. 

registered the case vide Panery P.S. case No.3/12 U/S 447/326 IPC. 

After completion of usual investigation the O/C, Panery P.S. sent up 

the case for trial against the accused person U/S 447/302 IPC.  On 

being appeared accused before the court after commitment of the 

record and after hearing both parties charge framed U/S 447/302 IPC. 

Particulars of the charge are read over and explained to the accused, 

to which he pleaded not guilty and claims to stand trial.   

 

4.  To substantiate the case, prosecution examined as many as 

seventeen numbers of witnesses. After completion of prosecution 

evidence accused was examined U/S 313 Cr.P.C.  All the allegations 

made against the accused and evidence appears against the accused 

is put before him for his explanation, where he denied the evidence 

and allegation and declined to give defence evidence.  

 

5.  I have also heard argument put forward by the ld. Counsel for 

both parties.  
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   POINT FOR DETERMINATION   

 

6. The point for decision in this case are- 

(i) Whether the accused on or about the 26.1.12 at about 9.30 PM at 

Murmela village under Panery P.S. committed house trespass by 

entering into the premises of Babulal Boro?  

(ii) Whether on the same day, time and place accused caused death 

to Babulal Boro by intentionally causing his death? 

 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

7. To arrive at a judicial decision, let me appreciate the evidence 

on record. 

8.  PW.1, Someswari Boro, the complainant of this case, stated 

that at the relevant time her husband at night went out to discharge 

urine. After some time her husband called informant by raising alarm. 

On hearing alarm neighbours arrived there. Among them Rabiram, 

Kamin etc. were there. Then she came out. She saw her husband 

lying with severe injury on his head and her husband was found in 

dying state. She was reported by her husband that Balim Boro has 

killed her. Then she took her husband to hospital. At Tangla hospital 

while doctor asked him who has assaulted he stated to doctor that 

Bilam Boro has assaulted him, which she heard herself. While doctor 

asked him for second time her husband write the name of Balim Boro. 

At the time of incident she heard a sound of bursting of crackers. In 

the next day she filed the ejahar where she put thumb impression.  

 In cross-examination she admitted that her ejahar is silent that 

at Tangla while doctor asked her husband who has assaulted her 

husband, he (her husband) write the name of Bilam Boro. Besides, 

she stated that while she saw her husband her husband could not 

able to speak anything. She again admitted that she has not seen 

what her husband write before the doctor. Bilam Boro who is present 
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in the dock prior to the incident never visits to their home but she 

knows the accused very well. She further admitted that as she did not 

see the incident so there is no any question to suspect the accused in 

involving assault of her husband. 

9. PW.2, Rabiram Boro stated before the court that deceased is 

his younger brother. At the time of incident he heard the screaming of 

his elder brother as “Bachabi-Bachabi”. Meanwhile he also heard 

alarm of the informant. He went out and saw his brother lying in 

severe injured state. While he asked his brother who has assaulted 

him then his brother could not able to speak, but he wrote the name 

of one Bilam Boro. His brother owns a grocery shop. He knows Bilam 

Boro as a customer of his brother’s shop. At Tangla hospital while 

doctor asked his brother who has killed him then he write the name of 

Bilam Boro. Later on, he was died at GMCH. Police conducted inquest 

upon the dead body. Ext.1 is the inquest report. Ext.1(1) is his 

signature. During investigation police seized one marriage invitation 

letter from Tultuli Boro alongwith the said letter police has also seized 

one advice slip. In the said marriage invitation card, the deceased 

wrote the name of person who has killed him. Ext.2 is the said seizure 

list. Ext.2(1) is his signature.     

 In cross-examination he admitted that the name of Bilam Boro 

written in the marriage invitation card in lead pencil. One Bilu @ 

Biluram @ Bilam is resides near to their home. Deceased married 

second time and Tultuli Boro is his second wife. Said Bilu @ Biluram @ 

Bilam Boro who is their neighbour used to visit their home. The name 

of the person written by deceased in marriage invitation card and in 

advice slip are illegible. 

 

10. PW.3, Smti. Tultuli Boro stated that the complainant is the first 

wife of deceased and the deceased is her husband. On the night of 

the incident she was slept with her baby. Her husband went out to 

discharge urine. She heard bursting of crackers in the outside and 
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after some time she heard screaming of her husband. Meanwhile, on 

hearing hue and cry all the four brothers of her husband went out and 

she also went out. They saw her husband lying in severely injured. 

She noticed head injury on her husband. While they asked her 

husband who has killed him her husband asked for a paper. 

Immediately she hand over him a marriage invitation letter which is 

found available near him. Her husband write the name as Bilam Boro 

in the said paper. Then her husband was taken to Tangla hospital. In 

Tangla hospital while doctor stated to her husband who has killed  

him he has write the name of Bilam Boro.  

 In cross-examination she admitted that in their village there 

are many persons named as Bilam Boro. Her husband wrote nothing 

except the name of Bilam Boro on a marriage invitation card. At that 

time her husband’s hand was stained with blood. They did  not 

suspect the person present in the dock as a killer of her husband. The 

accused has no visiting terms with them and even no any  quarrel 

with them.  

11. PW.4, Smti. Sijula Boro stated that informant is her brother-in-

law’s wife and deceased is her brother-in-law. She knows the accused 

present in the dock. The incident took place 2 ½ years ago. At that 

time she was slept with her two kids. On the day of incident due to 

Republic day people enjoying by cracking crackers.   She heard that 

deceased write the name of Bilam Boro. But she cannot say why the 

said name was written by deceased.  

 In cross-examination she admitted that she has not seen such 

writing by the deceased. 

 

12. PW.5, Jiten Boro stated before the court that the incident took 

place on or about 2 ½ years ago. On being come to know about the 

incident in the next day of incident he arrived at his maternal aunty’s 

home. There he heard from the family members of his aunty that 

deceased write the name of accused in a paper. Police has seized the 

said paper. Ext.2 is the said paper and Ext.2(1) is his signature.  
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 In cross-examination he admitted that no person namely Bilan 

Boro is resides near their home.  

13. PW.6, Ranjit Rajowary stated that on being came to about the 

incident he rushed to the house of complainant and had seen there 

was police personnel. He heard from the pubic gathered there that 

while they asked injured who has assaulted him then the injured write 

the name of Bilan Boto. He does not know whether the person 

present in the dock is the said Bilan Boro or not. According to him 

there is no any illicit relation in between the accused present in the 

dock and the second wife of deceased. 

 

14. PW.7, Kamin Boro stated that on hearing commotion  in the 

place of occurrence he came to the place of occurrence and had seen 

his elder brother lying injured at the place of occurrence. While they 

asked who has assaulted the injured the injured write the name of 

Bilam Boro in a paper. He also heard that while the injured was at 

Tangla hospital the doctor asked injured who has assaulted him. Then 

the injured stated that Bilam Boro has assaulted him.  

 In cross-examination he admitted that there are other Bilan 

Boro in their village in addition to accused.  

15. PW.8 Diju Boro stated that the incident took place or about 2 

½ years ago. He came to know about the incident on the very next 

day. According to him he never think that accused is involved in  this 

murder case.  

 In cross-examination he admitted that there is no any quarrel 

in between the accused and deceased. In their village there is another 

Bilan Boro other than the accused present in the dock. 

16. PW.9, Molen Boro  stated that the incident took place or about 

2  years ago. He heard about the incident only in the next day of 

incident. He heard that somebody has cut Babulal. Bilam Boro is a 

daily labour. 
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17. PW.10, Kulen Boro stated that somebody has cut Babulal in 

the previous night. Ext.1 is the inquest report. Ext.1(2) is his 

signature.  

18. PW.11, Dipankar Thakuria stated that on 2.2.12 he was posted 

as M & H.O. at Tangla CHC. On that day he examined Babulal Boro in 

reference to Panry P.S. case No.3/12 U/S 447/326 IPC. The victim 

was found with severe cut injury. He has given first aid treatment to 

victim and then referred him to GMCH. Ext.3 is his medico-legal 

report. Ext.3(1) is his signature.  

19. PW.12, Mrs. Depai Boro stated that complainant is her mother. 

She knows the accused. The incident took place in a winter day of a 

year before previous year. The accused is his related uncle. The 

incident took place at 9.30 PM. He heard a sound of cracking crackers 

in their courtyard. Out of fear they raised no alarm. But neighbours 

gathered there. While they came out they saw her father lying injured 

in their Varanda smeared with blood. Though she asked her father but 

her father could not speak. Her father indicate something through 

hands. But they could not understand what her father wants to 

express. Then local people took her father to hospital in an 

ambulance. During investigation police has seized one marriage 

invitation card. In that invitation card her father write a name of Bilam 

Boro. Ext.2 is the said seizure list. Ext.2(3) is her signature. 

 In cross-examination she admitted that she cannot say if there 

any other person named as Bilan Boro in their village. She has not 

seen what was written by her father. According to her accused never 

assault her father.  

20. PW.13, Orgha Boro stated that in the incident his brother Babulal 

was died. Though he has not seen the incident but there was a 

commotion in the house of Babulal. In the next morning he went to 

the house of his brother Babulal and had seen cut injury on the head 

of Babulal, who has lying smeared with blood. He was reported by 

wife of deceased that some body has assaulted his brother. Then the 
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injured was taken to hospital in one 108 ambulance. He has not seen 

that his niece in taking any paper. But his brother was died.   

 In cross-examination he admitted that he has not heard who 

has injured his brother Babulal.  

 

21. PW.14, Nur Hussain stated that on 24.1.12 he was posted as 

SI of police at Bhangagarh P.S. On that day the then O/C, 

Bhangagarh P.S. by giving GDE No.780 dated 28.1.12 entrusted him 

to inquest on the dead body of Babulal. Accordingly he conducted 

inquest upon the dead body. He found injury on the forehead, cheek 

and head  of the deceased. Ext.1 is the inquest report. Ext.1(1) is his 

signature.  

22. PW.14(a), Sri Dilip Kumar Hajong, SI of Police stated that on 

14.11.12 he was posted as O/C  at Panery P.S. After taking the charge 

of investigation of Panery P.S. case No. 3/12 he saw that former I.O. 

registered a case accusing one Bilam Boro. His former I.O. seized an 

advice slip from Tangla 30 Bedded hospital in the name of Bilan Boro 

and entered as Panery P.S. MR No.4/2012. Regarding that matter he 

asked village Headman Ranjit Rajowary, Melen Boro, Kulen Boro, Biju 

Boro and Dr. Dipankar Thakuria, doctor of Tangla Hospital. On being 

transfer he handed over the case diary to the then O/C of Panery P.S.  

 In cross-examination, he admitted that in MR No.4/12, there is 

a name as Bilam Boro. But same does not bear the father’s name of 

Bilam Boro. In that MR only it is stated village Belaguri. They did not 

send the said MR to FSL to compare the handwriting of the said MR 

alongwith the handwriting of deceased neither it was sent to 

handwriting expert to compare the handwriting of the said MR with 

handwriting of the deceased. 

23. PW.15, Md. Sorhab Ali stated that On 2.6.14, while  he was 

posted as Inspector O/C at Panery P.S. On that day after received the 

record of Panery P.S. case No. 3/12 (GR 86/12), he has arrested and 

sent the accused to custody and after perusal of the record, he has 



 9 

submitted the charge-sheet U/S 447/302 IPC. Ext.6 is the charge-

sheet. Ext.6(1) is his signature.  

24. PW.16, Dr. Amarjyoti Patowary stated that on 28.1.12, while 

he was posted as an Associate Professor,    Department of Forensic 

Medicine, GMCH, Guwahati, he has performed post-mortem upon the 

dead body of Babulal Boro, 50 years male, on police requisition of 

Bhangagarh P.S. GDE No.780 dated 28.1.12, on being identified by 

HG/Hanif Ali Choudhruy, Rabi Ram Boro, Arga Boro and found the 

following:-  

External appearance:- 

A male dead body of average built, brown complexion with 

surgical bandage in head and face and in left shoulder and a gamocha 

in the waist. His eyes and mouth was closed. Rigor mortis fully 

established. Blood stain present in head and face and on bandaged. 

The following injuries are present over the body:- 

(1) Stitched incised would of size 5 cm x 1 cm, muscle deep over 

right eye brow extending laterally.  

(2) Stitched incised would of size 2 cm x .5 cm, muscle deep over 

root of the nose. 

(3) Stitched incised would of size 6 cm x 1 cm, muscle deep, .5 cm 

above the lip margin in upper lip. 

(4) Stitched incised would of size 3 cm x 1 cm, muscle deep, .3 cm 

above injury No.3 

(5) Stitched incised would curved muscle deep, starting from the 

lower lip in right side upto the chin in midline  size 8 cm x 1 cm.  

(6) Stitched incised would of size 3 cm x 1 cm, below lip margin. 

(7) Stitched incised would of size 3 cm x 1 cm, muscle deep over 

left cheek. 

(8) Stitched incised would of size 9 cm x 1 cm, brain deep in left 

parietal area, starting from mid line towards left.  

(9) Stitched incised would of size 15 cm x 1 cm, obliquely in 

occipital area from left towards right. 



 10 

(10) Stitched incised would of size 8 cm x 1 cm, to 5 cm x1cm  

three number over back of left shoulder, muscle deep. 

(11) Stitched incised would of size 5 cm x 1 cm, muscle deep in 

back of neck in midline, 4 cm above 7th cervical vertebrae. 

(12) Stitched incised would of size 12 cm x 1 cm, bone deep in 

temporo parietal area transversely, 2 cm to left of mid.  

(13) Abrasion of size 5 cm x 3 cm in back of left to elbow. 

 Mark of ligature absent. On dissection contusion present over 

medial end of right clavicle and front of neck in right side in lower 

half. 

 

CRANIUM AND SPINAL CANAL:-  

 

Scalp as described and contused in frontal left tempro parietal 

area.  

Skull- sliced cut fracture of size 3 cm x 1.5 cm beneath the injury 

No.9. 1 cut fracture of size 8 cm x .5 cm in left parietal bone beneath 

injury No.8.  

Membrane- external haematoma of size 7 cm x 3 cm x .5 cm in 

left parietal area. Subdural haemorrhage present bilaterally.  

Brain- lacerated in left parietal lobe of size 5 cm x 1 cm x .8 cm.  

  

The doctor opined that death was due to coma as a result of the head 

injury described. All the injuries were ante-mortem caused by sharp 

cutting heavy weapon and homicidal in nature except injury No.13 

was caused by blunt impact. Time since death 12 to 24 hours 

approximately. Ext.7 is his post-mortem report and Ext.7(1) is his 

signature.  

25. PW.17, Md. Ataul Hoque stated that on 27.1.12 he was posted 

as ASI of police at Panery P.S. On that day informant Someswari Boro 

filed an ejahar before the O/C and the O/C entrusted him to 

investigate the case. He visited the place of occurrence. The wife of 

deceased Tultuli Boro submitted a paper where there is a name of 
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accused in Assamese language, which he seized. In the said paper 

there was written as Bilan Boro. Ext.2 is the seizure list. Ext.2(4) is his 

signature. He recorded the statement of witnesses and thereafter, 

handed over the case record to O/C as the case is complicated.  

 In his cross-examination he admitted that he cannot 

remember from where the seized paper was produced by the wife of 

deceased.  

 

 

26. These much is the evidence of the prosecution.  

27. Defence plea is total denial while his statement was recorded 

U/S 313 Cr.P.C. 

28. I have also heard argument put forwarded by ld. Counsel for 

both parties.  

 

29. Ld. counsel for accused submitted that there is no any eye 

witness neither any circumstance of evidence to show that accused 

assaulted the deceased by means of any instrument ultimately caused 

him death. Though PW, the wife of deceased, PW.2, the brother of 

deceased, PW.4, the wife of younger brother of deceased stated that 

immediately after the incident while they rushed to the place of 

occurrence they saw the deceased lying in injured state smeared with 

blood. While they asked injured how the incident took place then 

injured asked him to bring one paper and write the name of Bilam 

Boro. They have also stated that at Tangla hospital while doctor asked 

him how he sustained injury the injured stated to doctor that Bilam 

Boro has assaulted him. While doctor repeatedly asked him, the 

injured write the name of one Bilam Boro. But the doctor, PW.11, who 

was on duty at the relevant time at Tangla CHC simply stated that on 

2.2.12 in reference to Panry P.S. case No.3/12 U/S 447/326 IPC he 

examined one Babulal. The victim was found with severe cut injury. 

He has given first aid treatment to victim and then referred him to 

GMCH. But the said doctor nowhere whisper that he asked the injured 
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how he sustained injury and he replied Bilam Boro and while doctor 

repeatedly asked him then injured write the name of Bilam Boro in 

one paper. So, the oral dying declaration made by injured to the 

doctor before the aforesaid witness has no any value to use against 

the accused. That apart, I.O. has not recorded the statement of said 

doctor. In fact, other than that there is no any iota of evidence to 

implicate the accused in the alleged offence. Hence accused is entitled 

to get the benefit of doubt. 

30. On the other hand, ld. P.P. submitted that accused is required 

to be convicted under the charged section as prosecution has ably 

proved the case beyond any reasonable doubt. 

31.  Keeping in view the rival submissions submitted by ld. 

respective counsels, I am going to dispose the case as follows.  

32.  A careful perusal of the case record, it appears that the ejahar 

was filed by complainant, who is the wife of the deceased on the very 

next day of incident. It is true that FIR reveals that at the night while 

they were about to sleep, her husband went out to discharge urine 

with a torch in his hand, but after some time she heard the screaming 

of her husband. But from outside some miscreant threatened them 

not to go out. So, they waited for some times. But they created hulla 

from their home. On hearing their hulla villagers gathered there and 

then they went out and had saw Babulal was found injured with sharp 

cutting weapon smeared with blood. Immediately her husband was 

removed to Tangla hospital then to Mangaldai Civil Hospital. But the 

doctor of Mangaldai Civil Hospital referred him to GMCH for better 

treatment. In the FIR she stated that her husband stated that 

alongwith the miscreants Bilan Boro, a resident of village Belaguri was 

identified by her husband. PW.1, the complainant, no doubt stated the 

aforesaid fact. 

33. Here in the present case, as detailed discussed above and 

hearing of parties it appears that other than oral dying declaration 

there is no any direct evidence nor any circumstantial evidence to 

implicate the accused. 
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34. It has been held in P.V. Radhakrishna Vs. State of Karnataka 

(2003) 6 SCC 443 that- 

“ The general rule is that all oral evidence must be direct, viz., if 

it refers to a fact which could be seen, it must be the evidence of the 

witness who says he saw it; if it refers to a fact which could be heard, 

it must be the evidence of the witness who says he heard it; if it 

refers to a fact which could be perceived by any other sense, it must 

be the evidence of the witness who says he perceived it by that 

sense. Similar is the case with opinion. These aspects are elaborated 

in S. 60.  

The eight clauses of S. 32 are exceptions to the general rule against 

hearsay just stated. Cl. (1) of S. 32 makes relevant what is generally 

described as dying declaration, though such an expression has not 

been used in any statute. It essentially means statements made by a 

person as to the cause of his death or as to the circumstances of the 

transaction resulting in his death. The grounds of admission are: 

firstly, necessity for the victim being generally the only principal eye-

witness to the crime, the exclusion of the statement might deflect the 

ends of justice; and secondly, the sense of impending death, which 

creates a  

sanction equal to the obligation of an oath. The general principle on 

which this species of evidence is admitted is that they are declarations 

made in extremity, when the party is at the point of death and when 

every hope of this world is gone, when every motive to falsehood is 

silenced, and the mind is induced by the most powerful considerations 

to speak the truth; a situation so solemn and so lawful is considered 

by the law as creating an obligation equal to that which is imposed by 

a positive oath administered in a Court of justice. These aspects have 

been eloquently stated by Lyre, L.c.R. in R. vs Woodcock, (1789) 1 

Leach 500.”  

35. In the instant case, as discussed above, PW.1, the wife of 

deceased, PW.2, the brother of the deceased, PW.3, the second wife 

of the deceased  and PW.4, the wife of younger brother of deceased 
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all were stated in the same tune that while they went out immediately 

after the incident they noticed the injured was lying smeared with 

blood. Then while they asked injured the injured write the name of 

Bilam Boro. PW.1 stated that at the relevant time  the deceased could 

not able to speak any thing. But she saw injured writing the name of 

the accused.  

36. As submitted by ld. Counsel for accused that all the aforesaid 

witnesses also stated that at Tangla hospital while doctor asked 

accused how he sustained injury then the injured stated the name of 

accused. While doctor repeatedly asked the injured he wrote the 

name of accused Bilam Boro. But the doctor, who gives treatment  at 

the relevant time at Tangla hospital stated nothing about the 

aforesaid incident. So, the doctor to whom the injured alleged to have 

been made dying declaration as stated by PW.1,2,3,4 declined to 

state about such declaration. So, that part of dying declaration cannot 

be stated to be relied on.  

37. It has been held in Godhu Vs. State of Rajasthan, AIR 1974 SC 

2188 that- 

“It is incorrect to say that if a part of the dying declaration is false, the 

whole of the dying declaration must be rejected. 

Note: In this case, two parts of the dying declaration were separable. 

One was treated as false while the other was relied upon.” 

38. In the instant case, as stated above, since the second part as 

alleged to be dying declaration made by injured before the doctor 

cannot be relied on as the doctor himself not whisper any thing about 

such dying declaration or such writing the name of accused  when 

asked injured how he sustained injury, so other part cannot be also 

reliable.  

39. An oral dying declaration no doubt trend from the basis of 

conviction, though the court seeks for corroboration as a rule of 

prudence. But before the said declaration can be acted upon the court 

must be satisfied about the truthfulness of same and that the said 

declaration was made by the deceased while he was in a fit condition 
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to make the statement. The dying declaration has to be taken as a 

whole and the witness who disposes about such dying declaration to 

him must pass the scrutiny of reliability. 

40. In the present case, PW.1 candidly admitted that she does not 

suspect accused in assaulting her husband since she has not seen the 

incident. Similarly, PW.2 also admitted that he is not aware whether 

this accused has killed his brother or not. On the other hand, though 

PW.1 stated that she found injured in almost dead condition, but her 

husband stated to them that Bilam Boro has injured him. But that oral 

declaration has not stated by PW.2, PW.3 and PW.4. They only stated 

that the injured could not able to speak anything. But while they 

asked who has assaulted him injured asked a piece of paper and 

accordingly Tultui Boro, PW.3 has supplied injured a marriage 

invitation card. In that card the injured has only written the name of 

Bilam Boro. So, PW.1’s statement as to oral dying declaration made by 

injured is not supported by other PW.2, 3 and 4.  

 

41. A careful perusal of the statement of aforesaid witnesses, it 

appears other than PW.1 none has spoken about the oral dying 

declaration made by injured at the time of death. All the aforesaid 

witnesses stated that while they asked injured how he sustained 

injury injured asked one paper and accordingly PW.3 has supplied 

injured a marriage invitation card, which is available in their vicinity 

where the injured has only written the name of Bilam Boro.   Similarly, 

the PW.3 admitted in cross-examination that she did not suspect 

accused in killing of her husband. On the other hand, she also 

admitted that the person present in the dock has no relation as to the 

term of visiting their home. Even they have no any quarrel with the 

said person. PW.4,5,6, 7 and 8 are only hearsay witness. They have 

heard that the injured while asked by PW.1,2,3 write the name of 

accused in a paper. But none of them has seen the injured writing the 

name of accused. Similarly, PW.1 also admitted that before the 

incident  the accused present in the dock never visited their home. 
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But she knows the accused as accused called her as a “BOW” while 

meeting. On the other hand, PW.2 admitted in cross-examination that 

in their village there is a person named Bilu 2 Biluram @ Bilam, who 

has used to visit their home. But there is no any evidence that said 

person is the same person with the present accused.  

 

42. The oral dying declaration is no doubt an important piece of 

evidence but it should be free from all infirmities. There is no other 

corroboration worth mentioning. Further, as mentioned have it is only 

PW.1 who stated that while they went out, asked injured  how he 

sustained injury, initially he made declaration as to the name of 

accused. But that has not been supported by other PW.2,3,4. But all 

the aforesaid PW.1,2,3, 4 stated in the same tune that while the local 

people including them asked the injured how he sustained injury, 

though he could not able to speak he asked one paper and then PW.3 

provided him a marriage invitation card where he put the name of 

Bilam Boro. On the other hand, all the aforesaid witnesses admitted in 

their cross-examination that they never suspect accused in killing of 

the deceased. Again PW.3 admitted that this accused has no any 

visiting terms with them neither they have any enmity with the 

accused. 

 

43. Under such circumstances, the accused cannot be suspected 

for killing of the deceased in the instant case. That apart, the FIR filed 

by complainant is totally silent as to the writing the name of Bilam 

Boro while they asked injured how he sustained injury. 

 

44. Ld. Counsel for accused submitted that writing the name of 

Bilam Boro by the injured while the aforesaid PWs asked how he 

sustained injury is a case and subsequent thought. Firstly, that has 

not been stated in the FIR. Secondly, similar incident as stated to be 

made by PW.1,2,3,4 at the Tangla Hospital while doctor asked the 

injured how he sustained injury he stated the name of accused and 
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while doctor asked injured second time as to the name of assailant, 

injured write the name of one Bilam Boro. But that has not been 

stated by doctor as stated above.  

45.       A dying declaration must be cautiously scrutinised as to its 

truthfulness like any other important piece of evidence in the light of 

the surrounding facts and circumstances of the case, hearing in mind, 

on the other hand that the statement is by a person who has not been 

examined in the court on oath and, on the other hand that the dying 

man is normally not likely to implicate innocent person falsely.  

 

46. When a dying declaration is recorded, the person who record 

the statement must be satisfied that the person who makes the 

statement is consciously making the statement understand the 

implication of the words uses and the responsibility of the court is 

clear in holding that it was so make when in fact it is found that the 

man dies a few minutes afterwards.  

 

47. Here in the present case, in fact there is no recording of such 

statement. Besides, the incident as stated above took place on or 

about the night of 9.30 0’clock of 26.1.12. In fact, in the case record 

has no direct instances when the deceased was died. But all the 

witnesses including the medical evidence shows that deceased was 

died at GMCH. The post-mortem examination upon the dead body was 

conducted at 12.30 PM of 28.1.12. The doctor opined including others 

that “time since death approximately 12-24 hours”. Had that been so 

the deceased was died on in the night of 27.1.12.  

 

48. According to prosecution story immediately after the incident 

the injured was removed to Tangla CHC, where he made dying 

declaration on being asked by doctor who has assaulted him. But that 

has not been stated by doctor in the court. Had that been really so 

the doctor could record the statement in the form of dying declaration 

after certifying that the injured was in a conscious state and good 
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mental condition during the record of dying declaration, but the 

doctor did not do so. Even the  I.O. failed to record the statement of 

doctor U/S 161 Cr. P.C. as to such dying declaration made by the 

deceased. So, that is a clear inconsistence.  

 

49. That apart, already discussed the discrepancy  in between 

PW.1 and PW. 2,3,4 since PW.1 claimed that the injured stated on 

being asked who has assaulted the injured mention the name, Bilam 

Boro, but other i.e. PW.2,3,4 stated nothing about the said dying 

declaration.  

 

50. Under the aforesaid circumstances, the only dying declaration 

as stated by PW.1,2,3,4 cannot be relied to convict the accused in the 

present case.  

 

51. As discussed above, here in the present case there is no any 

direct evidence. None of the witness has stated that he or she saw 

any of the accused causing death of the deceased. Apart from the fact 

that prosecution evidence does not establish anything further than the 

fact that the deceased Babulal Boro was died in the assault of the 

accused by means of multiple injuries caused by sharp cutting weapon 

and blunt weapon. As discussed above, the evidence does not justify 

to prove the case by way of alleged oral dying declaration.  

 

52. To prove the charge U/S 302 IPC, prosecution must prove 

that-  

(i) That the death of some human being was caused; 

(ii) That such death was caused by the accused or was  the 

consequence  of the act of the accused; 

(iii) That the accused did so 

(a) with the intention of causing death, or 

(b) That the accused knew that his act was likely to cause death; or 
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(c ) The injury ( inflicted or caused) by the accused was sufficient in 

the ordinary cause of nature to cause death. 

 

53. Here in the present case, as discussed above prosecution has 

failed to prove any of the aforesaid ingredients in the present case.  

 

54. Under such circumstances, accused is entitled to get benefit of 

doubt as prosecution failed to prove any of the charge against the 

accused beyond any reasonable doubt and hence acquitted him and 

set him liberty forthwith.  

 

55. Liabilities of the bailor is hereby discharged.  

56. Let the GR case No.86/12 be sent to the ld. committal court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 1st   

day of September,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 
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